24              -                 LAW OF  CONTBACTS.
ing a thing which does not exist, such a mistake avoids the contract, because of the nonexistence of the subject-matter. This applies to property which may have ceased to exist before the contract is signed, although both of the parties were ignorant of the fact. In all cases, however, where the existence of the subject-matter is in the mind of the proposer more or less doubtful and yet the offer which he makes is unconditional, he can be held for damages resulting from failure, even though the subject-matter be nonexistent.
A mistake prevents the consummation of a contract also, where each of the parties has in mind a different subject-matter from the other. This applies to mistakes which may be considered legitimate, as where the same words apply with equal force to different things, or in the case of an oral contract where the. language was clearly misunderstood, from a failure to hear the words which were really spoken.
The remedy for a contract entered into under a mistake is the privilege of repudiating it on the part of the person who made the mistake, or the privilege of recovering, by a suit at law, part payment which may have been made, it being understood that the contract has not been fully executed by a complete payment. Or the case may be brought into a court of equity, and justice obtained by having the court correct the terms of the agreement, it being assumed in all these cases that no fraud has been committed.
19. Misrepresentation in the Contract. In order that a misrepresentation of facts may make a contract invalid, it must have been made with a fraudulent intent The mere falsity of a statement of a material fact in the contract, however much it may have misled the other party, will not invalidate the document, unless a fraudulent motive accompanied the misrepresentation. It is necessary, therefore, to prove the motive of the misrepresentation before the validity of the contract can be passed upon.